IN THE COURT OF APPEALS OF TENNESSEE
AT MEMPHIS
October 10, 2000 Session

BOBBIE F. MIXON v. GREAT SOUTHERN LIFE INSURANCE
COMPANY, ET AL.

An Appeal from the Circuit Court for Shelby County
No.91271T.D.-4 JamesE. Swearengen, Judge

No. W2000-00205-COA-R3-CV - Filed August 21, 2001

Thiscaseinvolvesthevoiding of alifeinsurance policy. Theinsurer refused to pay because
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Annotated § 56-7-2307(4) (2000). Thetrial court granted summary judgment to the insurer. On
appeal, we affirm, finding that the failure to disclose was a misrepresentation that increasedthe risk
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OPINION

Thiscaseinvolvesthe voiding of alifeinsurance policy. Gary Mixon (*Mixon”) and Alan
Emmons were co-owners of M & E Auto Parts. On March 7, 1994, they applied for lifeinsurance
coverage from Great Southern Life Insurance Company (“Great Southern™) through its agent,



Charles Alexander (“Alexander”). The application form provided by Great Southern included the
following question:

10. Hasthe Proposed Insured: . . .

(C) withinthe past 10 years been diagnosed as having, or been treated for high blood
pressure, heart diseaseor disorder, stroke, cancer or blood disorder, digbetes, kidney,
lung or liver disease, mental or nervous system disorder or Acquired Immune
Deficiency Syndrome (AIDS)?

G Yes(Givedetails) G No

Alexander filled out Mixon' s application based on Mixon’ sverbal responsesto the questionslisted.
Onthequestion above, Alexander circled “ high blood pressure” and checked thebox marked, “ Y es.”
Near the bottom of the page, Alexander made the following notation:

Prop. Ins. hassome high blood pressure - controll ed with medication. 1 pil | per day.
- No other health problems. Dr. Charles Tucker, Ash Flat Clinic, Ash Flat, AR.

The second page of the application stated the fol lowing:

| /werepresent to Great Southern Life Insurance Co. that thestatementsmade on this
application aretrue, completeand correctly recorded to the best of my/our knowledge
and belief and I/weagree that theCompany canrely on these statements. |/we agree
that this application (a) shall consist of Part | and if required, Part Il and/or any
medical examinationform and any supplemental application, and (b) will bethebasis
for any policy issued on this application.

. . .[T]he Company HAS NO LIABILITY UNLESS AND UNTIL THE
FOLLOWING CONDITIONSA, B, AND C ARE MET EXACTLY.

A. The policy must be delivered to and accepted by the owner while dl
persons proposed for insurance are alive.

B. The first modal premium must be paid while all persons proposed for
insurance are alive.

C. Atthetimethe policy isdelivered and accepted, the answersin each part
of the application must still be true and complete with no material changes.

If all three of these conditions are met, the policy will be effective from its Policy
Date.

Below this passage on the application, Mixon signed his name.



Subsequently, as part of the application process, Great Southern required Mixon to undergo
aphysical examination. The examination was conducted on March 11, 1994, by Audrey Tharpe, a
nursewith PortaM edic, acompany that conductsphysi cal examinationsand questionsapplicantsfor
insurancepolicies. Aspart of theexamination, Tharpeasked Mixon four questionslisted ona“ Short
Form Examination” provided by Great Southern. The first question asked:

During the past 5 years, have you consulted any physician or practitioner for any
reason, including routine examinati on or check up? If yes, state approximate date,
purpose, illness, injury or condition, and give full name and complete address of
physician and/or hospital.

Inresponseto thisquestion, Tharpe checked thebox marked “ Y es’” and madethefollowing notation:

Dr. Tucker Ash Flat, Ark. AshFlat Clinic. 1991 Treated for High Blood Pressure
Norvasc Tabs 2X daily

Mixon signed this page, below a declaration that the information on the form was true and correct
to thebest of hisknowledge and belief. Tharpetestified by affidavit that Mixon did not identify any
other physicians who had treated him in the previous five years.

On March 15, 1994, Great Southern issued a life insurance policy to Mixon in the amount
of $176,586. The primary beneficiary under the policy was Mixon’ swife, Bobbie F. Mixon. When
Great Southern delivered the policy to Mixon, it did not attach the short form examination compl eted
by Tharpe.

OnAugust 28, 1994, Mixon died asaresult of hemorrhagic pancredtitis. In September 1994,
Mrs. Mixon filed aclaim for benefits under the Great Southern life insurance policy. On the form
entitled, “Claimants Statement,” Mrs. Mixon answered the following question:

Names and addresses of all physicians or practitioners who attended the deceased
during the past five (5) years.

In response, Mrs. Mixon listed “S. Golden - First Care Clinic, JB, AR,” as well as Dr. Charles
Tucker, the physician Mixon listed on the short form examination. Mrs. Mixon noted that Dr.
Golden had treated her husband for high blood pressure and cholesterol on April 9, 1994.

After receiving thisinformation, Great Southern contacted Dr. Stephen Golden withtheFirst
Care Clinic in Jonesboro, Arkansas, and requested Gary Mixon’s medical records. Dr. Golden's
recordsindicated that he had treated Gary Mixon for high blood pressure and chol esterol periodically
from 1989 t0 1993. On February 12, 1993, Dr. Golden tested hisblood cholesterol level, and found
it to beat an extremely high level. Dr. Golden’ srecordsindicated that Dr. Golden prescribed many
different medications to lower Mixon’'s blood cholesterol level to a more reasonable number, and



to control his high blood pressure. Dr. Golden’ s records a so showed that he treated Mixon severa
times from February through July 1993.

After reviewing Dr. Golden’'s records, Great Southern denied Mrs. Mixon’s claim for
benefits, taking the position that her husband had misrepresented material facts on his application
and the short form examination, thereby increasing therisk of losson Great Southern’ slifeinsurance
policy. On November 12, 1997, Mrs. Mixon filed alavsuit in Circuit Court, seeking judgment for
the full policy amount, plus a statutory penalty of 25% of the policy amount for bad faith denial of
benefits. See Tenn. Code Ann. § 56-7-105 (2000). Following discovery, Great Southern moved for
summary judgment, arguing it was entitled to judgment based on Mixon’ sfailureto disclose on the
short form examination histreatment by Dr. Golden. Thetria court granted summary judgment to
Great Southern. Mrs. Mixon now appeals.

On appeal, Mrs. Mixon raises two issues. She argues first that her husband did not
misrepresent his medical history by failing to disclose his treatment by Dr. Golden, because the
guestion on the short form examination asked for “any” physician, not “all” physicians. Mrs. Mixon
assertsthat sheincluded Dr. Golden’ sname and addresson the claimant’ s statement becauseit asked
for “al” physicians. At most, Mrs. Mixon argues, the question on the short form examination is
ambiguous and should be construed against the insurer. Second, Mrs. Mixon argues that any
mi srepresentation on the short form examination cannot void the life insurance policy because the
short form was not attached to the policy when issued, as required by Tennessee Code Annotated
§ 56-7-2307(4) (2000).

In this case, the facts are undisputed. Since only questions of law are involved, we review
the trial court’s grant of summary judgment de novo, with no presumption of correctness. See
Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

On appeal, Mrs. Mixon arguesfirst that Gary Mixon’s failure to disclose the treatment by
Dr. Golden was not a maerial misrepresentation of his medical history that increased Great
Southern’ srisk of loss on the policy. Tennessee Code Amnotated § 56-7-103 states:

No written or oral misrepresentation or warranty therein made in the negotiations of
acontract or policy of insurance, or in the applicationtherefor, by the insured or in
theinsured’ sbehalf, shall be deemed material or defeat or void the policy or prevent
itsattaching, unless such misrepresentation or warranty is madewith actual intentto
deceive, or unless the matter represented increases the risk of 1oss.

Tennessee Code Annotated § 56-7-103 (2000). Thus, to void aclaim under § 56-7-103, the insurer
must first show that the answer provided by the insured was a misrepresentation, i.e., that it was
false. See Tenn. Code Ann. 8 56-7-103; Spellmeyer v. Tennessee Farmers Mut. Ins. Co., 879
S.W.2d 843, 845-46 (Tenn. Ct. App. 1993) (quoting Womack v. Blue Cross & Blue Shield of



Tennessee, 593 SW.2d 294, 295 (Tenn. 1980)). Whether the answer provided in the application
isfalseisaquestion of fact, but it may be determined by the court if reasonable mindscan only reach
one conclusion as to whether the answer is true or false. See Spellmeyer, 879 SW.2d at 846
(citation omitted). Aninsured’ s misrepresentation to the insurer can void thepolicy only if (1) the
insured made the misrepresentation with actual intent to deceive, or (2) the misrepresentation
increasestherisk of lossto theinsurer onthe policy. See Tenn. Code Ann. § 56-7-103; Spellmeyer,
879 SW.2d at 846. Wheher the misrepresentation incresses the risk of lossto the insurer is a
question of law. See Spellmeyer, 879 S.W.2d at 846 (citation omitted).

Therefore, we must first determine whether reasonable mindscould conclude only that the
answer provided by Mixon on the short form examination was amisrepresentation. It isundisputed
that the short form examination asked Mixon whether he had consulted “any” physician for “any”
reason in the past five years. If so, he was then asked to list the physcian’s name and address.
Mixon listed only ore physician, Dr. Tucker, knowing that he had aso consulted Dr. Golden on
numerous occasionsin 1993 regarding his cholesterol and high blood pressure. Mrs. Mixon argues
that, regardlessof how many physicianshad treated Mixon, it wasnot amisrepresentationtolist only
one physician because the form asked for “any” physician rather than “all” phydcians. This
reasoning can only be characterized as sophistry and must be rgected. Weconclude that reasonable
minds can conclude only that Mixon’sfailureto list Dr. Golden on the short form examination was
amisrepresentation. Next, must consider whether this misrepresentation increased Great
Southern’srisk of loss on the life insurance policy. As noted above, thisis a question of law. 1d.
A misrepresentation increases the risk of loss “when it is of such importance that it * naturally and
reasonablyinfluencesthejudgment of theinsuror [sic] inmakingthecontract.” ” Sinev. Tennessee
Farmers Mut. Ins. Co., 861 S.W.2d 838, 839 (Tenn. Ct. App. 1993) (quoting Seaton v. National
GrangeMut. Ins. Co., 732 SW.2d 288, 288-89 (Tenn. Ct. App. 1987)). Seealso State Farm Gen.
Ins. Co. v. Wood, 1 S.W.3d 658, 661-62 (Tenn. Ct. App. 1999). Itisnot necessary to find that the
policy would not have beenissued had the truth been disclosed, but “[i]t issufficient that theinsurer
was denied information whichit sought in good faith and which was deemed necessary to an honest
appraisal of insurability.” Wood, 1 S.W.3d at 662 (quoting Loyd v. FarmersMut. Firelns. Co., 838
S.W.2d 542,545 (Tenn. Ct. App. 1992)). Inthiscase, itisundisputed that Mixon received extensive
treatment from Dr. Golden from 1989 to 1993 for high blood pressure and abnormally high blood
cholesterol levels. Thisinformation is clearly “necessary to an honest appraisal of insurability.”
Under these circumstances, we must conclude that Mixon’ sfailureto discloseto Great Southern his
treatment by Dr. Golden constituted amisrepresentationthat increased Great Southern’ srisk of loss
onthe palicy.

Mrs. Mixon also argues on appeal that, even if Mixon’sfailureto disclose the treatment by
Dr. Golden was a misrepresentation that increased the risk of loss, it cannot be the basisfor voiding
the life insurance policy because the short form examination, from which Dr. Golden’ sname was



omitted, wasnot attached to thelifeinsurance policy whenit wasissued. TennesseeCode Annotated
§ 56-7-2307 states:

No policy of lifeinsurance shall beissued inthisstate or beissued by alifeinsurance
company organized under the laws of the state unless the same shall contain the
following provisons:

* k% %

(4) STATEMENTS ARE REPRESENTATIONS AND NOT WARRANTIES IN ABSENCE OF
FRAUD; WRITTEN APPLICATION MADE PART OF PoLicy. A provision, except in
industrial policies, that all statements made be the insured shall, in the absence of
fraud, be deemed representationsand nat warranties, and that no such statement shall
void the policy unless it is contained in a written application, and a copy of such
application is endorsed upon or attached to the policy when issued,

Tenn. Code Ann. 8§ 56-7-2307 (2000). Thus, under section 56-7-2307(4), no statement by the
insured can void the policy unlessit is contained in awritten application and the entire application
is*“endorsed upon or attached to the policy when issued.” 1d. See also Adamsv. Manhattan Life
Ins. Co., 141 SW.2d 930, 932 (Tenn. Ct. App. 1939). As stated by the Supreme Court of
Washington:

[T]he insured has a duty to read the insurance application when he receives it with
his policy and to call any inaccurecies to the attention of the insurer. In such a
situation, theinsured is entitled to have the whol e application before him, if any part
isto be used against him as a defense.

Lundmark v. Mutual of Omaha Ins. Co., 498 P.2d 867, 869 (Wash. 1972) (citation omitted). In
the case at bar, it is undisputed that Great Southern did not attach the short form examination
completed by Tharpe and signed by Mr. Mixon.

However, in Adams, this Court held that:

Although the application is not admissible in evidence as a part of the contract if a
copy of it has not been attached to the policy in accordance with the statute, it may
be admitted to prove that the policy was procured by fraud and misrepresentation.

Adams, 141 SW.2d at 932. The Adamscaseinvolved factss milar to thosein thecase at bar. In
Adams in Part 2 of an application for life insurance, the insured misrepresented several facts
regarding diseases he had contracted and doctors who had treated him. Seeid. at 931. In addition,
the examining physician had made notes of the insured’ s responses to questions on “Part 2" of the
application. The application referred to the physician’ s notes, but the notes were not made part of
the application. The policy issued to theinsured did not contain acopy of the entire application, and
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did not include the physician’ s notesregarding the insured’ s response to the questions at issue. See
id. This Court concluded that when the entire application is not attached to the policy, the
application is admissible, not as a part of the contract, nor to show that the policy was void under
contract, but neverthel ess admissible to show that the policy was fraudulently procured. Seeid. at
933-934 (quoting Couch v. Life& Accident Ins. Co., 34 Ga. App. 543, 130 S.E. 596 (Ga. Ct. App.
1925)). SeealsoLife & Cas. Ins. Co. of Tennessee v. Ayers, 281 SW.2d 75, 78 (Tenn. Ct. App.
1954). Therefore, the insurance company cannot rely on the misrepresentation to void the pdicy in
abreach of contract actionif it was not attachedto the policy. However, theinsurance company can
use the misrepresentation to show that the insured fraudul ently procured theinsurancepolicy. This
reflectsthe distinction “between a suit to avoid an obligation under contract due to abreach and an
action seeking to void acontract on the ground that the contract wasfraudulently procured.” Gilbert,
595 S.W.2d at 86 (citation omitted).

Inthiscase, thetrial court’ sorder granting summaryjudgment statesthat “thereisno genuine
issue as to any maerial fact on the Plaintiff’s claims against [Great Southern], in that Gary Mixon
failed to disclose his prior treatment . . . in the Medical Examination form dated March 11, 1994.”
In the application, Mixon was asked whether he had been treated for high blood pressureand, if so,
was asked to “give details.” Mixon disclosed his high blood pressure but noted only his treatment
by Dr. Tucker and did not mention the extensive treatment for high cholesterol and high blood
pressure by Dr. Golden. As part of the application process, Mixon was required to undergo a
medical examination, and in the course of doing so, he responded to questions on the short form
examination. As noted above, his responses on this form constituted a misrepresentation that
increased Great Southern’srisk of lossunder Tennessee Code Annotated 8§ 56-3-107. Under al of
these circumstances, we must conclude the trial court’s grant of summary judgment to Great
Southern isnot error, on the basis that Mixon fraudulently procured the insurance policy by failing
to disclose his treatment by Dr. Golden on either the application or the short form examination
incorporated into the application.

Thedecision of thetrial courtisaffirmed. Costson appeal aretaxed to the Appellant, Bobbie
F. Mixon, and her surety, for which execution may issue if necessary.

HOLLY KIRBY LILLARD, JUDGE



